Notice No. 5-219 (4-LBL) , October 3, 1975

The inspector issued a notice of violation of 30 CFR 77.1710(a) 8/
when he observed a worker in the shop using a cutting torch to cut holes
in a 55 gallon drum without wearing protective goggles or a face shield.
Protective goggles were hanging on one of the acetylene tanks connected
to the torch.  The worker's foreman was just a few feet away when the
violation occurred but made no attempt to warn or cause the worker to
use goggles,

Mid-Continent contended that there was no violation because the worker
was wearing eye glasses with safety lenses and failure to wear the readily
available safety goggles was negligence of the worker and not a violation
of the regulation by Mid-Continent.

For the same reasons accepted and stated in the notice immediately
above, we find that ordinary eye glasses with safety lenses do not meet
the requirement of face-shields or goggles of 30 CFR 77.1710(a). Further,
the defense relying on Morth American Coal Corp.s supra, is rejected for
the reason stated in United States Steel Corp., supra, 1 FMSHRC at 1307,
n3.  The judge is affirmed.

Accordingly, Notice No. 5-105 (2-RLM) June 5, 1975 is vacated. The
decision of the administrative law judge in each remaining order and
notice on appeal in these proceedings is affirmed.

Richard^*.. Backley, Chairman

A. E. Lawsonl/Commissioner

Marian Fearlnan Nease, Commissioner

1/30 CFR 77.1710(a) provides:  "Protective clothing or equipment and
face-shields or goggles shall be worn when welding, cutting, or working
with molten metal or when other hazards to the eyes exists."
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t to cause the worker to wear his
